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other designated official in accordance 
with agency procedures. The agency re-
porting procedures shall be published 
as an implementation of this section 
3.203 and shall clearly specify— 

(a) What to report and how to report 
it; and 

(b) The channels through which re-
ports must pass, including the function 
and authority of each official des-
ignated to review them. 

3.204 Treatment of violations. 
(a) Before taking any action against 

a contractor, the agency head or a des-
ignee shall determine, after notice and 
hearing under agency procedures, 
whether the contractor, its agent, or 
another representative, under a con-
tract containing the Gratuities 
clause— 

(1) Offered or gave a gratuity (e.g., an 
entertainment or gift) to an officer, of-
ficial, or employee of the Government; 
and 

(2) Intended by the gratuity to obtain 
a contract or favorable treatment 
under a contract (intent generally 
must be inferred). 

(b) Agency procedures shall afford 
the contractor an opportunity to ap-
pear with counsel, submit documentary 
evidence, present witnesses, and con-
front any person the agency presents. 
The procedures should be as informal 
as practicable, consistent with prin-
ciples of fundamental fairness. 

(c) When the agency head or designee 
determines that a violation has oc-
curred, the Government may— 

(1) Terminate the contractor’s right 
to proceed; 

(2) Initiate debarment or suspension 
measures as set forth in subpart 9.4; 
and 

(3) Assess exemplary damages, if the 
contract uses money appropriated to 
the Department of Defense. 

Subpart 3.3—Reports of Suspected 
Antitrust Violations 

3.301 General. 
(a) Practices that eliminate competi-

tion or restrain trade usually lead to 
excessive prices and may warrant 
criminal, civil, or administrative ac-
tion against the participants. Exam-
ples of anticompetitive practices are 

collusive bidding, follow-the-leader 
pricing, rotated low bids, collusive 
price estimating systems, and sharing 
of the business. 

(b) Contracting personnel are an im-
portant potential source of investiga-
tive leads for antitrust enforcement 
and should therefore be sensitive to in-
dications of unlawful behavior by 
offerors and contractors. Agency per-
sonnel shall report, in accordance with 
agency regulations, evidence of sus-
pected antitrust violations in acquisi-
tions for possible referral to (1) the At-
torney General under 3.303 and (2) the 
agency office responsible for con-
tractor debarment and suspension 
under subpart 9.4. 

[48 FR 42108, Sept. 19, 1983, as amended at 50 
FR 1727, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985] 

3.302 Definitions. 

As used in this subpart— 
Identical bids means bids for the same 

line item that are determined to be 
identical as to unit price or total line 
item amount, with or without the ap-
plication of evaluation factors (e.g., 
discount or transportation cost). 

Line item means an item of supply or 
service, specified in a solicitation, that 
the offeror must separately price. 

[49 FR 12974, Mar. 30, 1984, as amended at 66 
FR 2127, Jan. 10, 2001; 67 FR 13055, Mar. 20, 
2002] 

3.303 Reporting suspected antitrust 
violations. 

(a) Agencies are required by 41 U.S.C. 
253b(i) and 10 U.S.C. 2305(b)(9) to report 
to the Attorney General any bids or 
proposals that evidence a violation of 
the antitrust laws. These reports are in 
addition to those required by subpart 
9.4. 

(b) The antitrust laws are intended to 
ensure that markets operate competi-
tively. Any agreement or mutual un-
derstanding among competing firms 
that restrains the natural operation of 
market forces is suspect. Paragraph (c) 
below identifies behavior patterns that 

VerDate Aug<31>2005 02:00 Nov 29, 2006 Jkt 208201 PO 00000 Frm 00061 Fmt 8010 Sfmt 8010 Y:\SGML\208201.XXX 208201jc
or

co
ra

n 
on

 P
R

O
D

P
C

62
 w

ith
 C

F
R


